Table of Contents by Tucker, Robert W.
International Law Studies—Volume 50 
THE LAW OF WAR AND NEUTRALITY AT SEA 
Robert W. Tucker (Author) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
The thoughts and opinions expressed are those of the authors and not necessarily of the U.S. 
Government, the U.S. Department of the Navy or the Naval War College. 

TABLE OF CONTENTS 
Page 
FORWARD ... . ..... . .. ...•.•••••.. . ... , .. .. .................... . ..... . ....... . iii 
PREP ACE . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . vii 
PART ONE 
I. WAR AND THE LAW OF WAR.................................. ......... .. 3 
A. THE LEGAL PosiTION oF WAR AND THE OPERATION oF THE LAW OF WAR: GENERAL 
CoNSIDERATIONS. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 
B. THE OPERATION oF THE LAw oF WAR DuRING WoRLD WAR II. . . . . . . . . . . . . . . . 11 
C. CoLLECTIVE SECURITY AND THE OPERATION oF THE LAw OF WAR: THE UNITED NA-
TIONS................................................................... 13 
D. CoNCLUSIONS. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . 21 
II. THE SOURCES AND BINDING FORCE OF THE LAW OF NAVAL WARFARE.. 26 
A. THE SouRCES oF THE LAw oF NAVAL WARFARE.............................. 26 
B. THE BINDING FoRCE oF THE LAw oF NAVAL W ARF.ARE. . . . . . . . . . . . . . . . . . . . . . . 32 
III. THE NAVAL FORCES OF BELLIGERENTS................................ 38 
A. THE NAVAL FoRCES oF BELLIGERENTS AccoRDING To THE TRADITIONAL LAw.... 38 
B. THE PRoBLEM ToDAY. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 41 
C. AERIAL FoRCES IN WARFARE AT SEA......................................... 43 
IV. RULES GOVERNING WEAPONS AND METHODS OF NAVAL WARFARE.. 45 
A. THE GENERAL PRINCIPLES OF THE LAW OF WAR.............................. 45 
B. WEAPONS IN NAVAL WARFARE.............................................. so 
c. THE ATTACK AND DESTRUCTION OF ENEMY VESSELS........................... 55 
I. The Traditional Rules Governing the Liability of Enemy Vessels to Attack... 56 
2.. The Experience of World Wars I and II. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 57 
3· The Present Situation.................................................... 67 
4· Obligations of Belligerents When Attacking Enemy Vessels. • . . . . . . • . . . . . . . . 70 
D. THE SEIZURE oF ENEMY VESSELS AND Goons................................. 74 
I. Enemy Character................... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 76 
a. Vessels. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 76 
(i) Transfer of Flag. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 78 
b. Goods (Cargoes) ....•................ ~. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 81 
(i) Transfer of Goods at Sea. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 85 
2.. Enemy Property Exempt from Seizure. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 86 
a. Enemy Vessels at the Outbreak of War.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 86 
b. Postal Correspondence. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 90 
c. Coastal Fishing Boats and Small Boats Engaged in Local Coastal Trade. . . . 95 
d. Vessels Engaged in _Missions of a Religious, Scientific or Philanthropic Char-
acter.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 96 
e. Hospital Ships, Medical Transports and Medical Aircraft. . . . . . . . . . . . . . . . . 97 
f. Cartel Ships. . . . . . . . . . . . . . . . . . . . . . . . . • • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 97 
g. Enemy Goods Under a Neutral Flag. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 99 
3· The Conduct of Seizure.................................................. 102 
a. Destruction of Enemy Prizes.......................................... 104 
ix 
IV. RULES GOVERNING WEAPONS AND METHODS OF NAVAL WARFARE-
~~~ ~e 
E. THE SEIZURE AND DESTRUCTION OF ENEMY AIRCRAFT. . . . . . . . . . . . . . . . . . . . . . . . . 108 
F. THE TREATMENT OF ENEMY SuBJECTS... ............... .......... .... ..... ... 111 
I. Prisoners of War. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 111 
2.. Wounded, Sick and Shipwrecked ........................... .. ............ 117 
~. The Wounded, Sick and Shipwrecked. ......... . . . . . . . . . . . . . . . . . . . . . . . . . 118 
b. Hospital Ships. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 123 
c. Religious, Medical and Hospital Personnel. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 129 
d. Medical Transports . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 129 
e. The Distinctive Emblem: The Problem of Identification.. . . . . . . . . . . . . . . . . 131 
f. Application and Enforcement. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 134 
G. RusES IN NAVAL WARFARE................................................. 138 
H. BoMBARDMENT.. . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 143 
V. ENFORCEMENT OF THE LAW OF NAVAL WARFARE.................... 150 
A. REPRISALS. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 151 
B. PUNISHMENT OF WAR CRIMINALS............................................ 153 
PART TWO 
VI. NEUTRALITY AND THE LEGAL POSITION OF WAR..................... 165 
A. THE TRADITIONAL RELATIONSHIP BETWEEN WAR AND NEUTRALITY. . . . . . . . . . . . . 165 
B. NEUTRALITY AND THE GENERAL TREATY FOR THE RENUNCIATION OF wAR. . . . . . 166 
c. NEUTRALITY UNDER THE CHARTER OF THE UNITED NATIONS................... 171 
VII. NEUTRALITY AND THE TWO WORLD WARS........................... 181 
A. BELLIGERENT ENcROACHMENT UPoN TRADITIONAL NEuTRAL RIGHTS............ 181 
B. THE ABANDONMENT OF TRADITIONAL NEuTRALITY BY NoN-PARTICIPANTs: THE 
EMERGENCE OF "NoN-BELLIGERENcY"..................................... 191 
C. CoNCLUSIONS. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 193 
VIII. RELATIONS BETWEEN NEUTRAL AND BELLIGERENT STATES IN NAVAL 
WARFARE............................................................. 196 
A. THE CoNcEPT OF NEUTRALITY. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 196 
B. THE CoMMENCEMENT AND TERMINATION OF NEuTRALITY. . . . . . . . . . . . . . . . . . . . . . 199 
C. THE NEUTRAL's DUTY OF IMPARTIALITY...................................... 202 
D. THE NEuTRAL's DuTY To ABSTAIN FROM SuPPLYING BELLIGERENTS WITH Goons AND 
SERVICES. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 206 
E. RESTRICTIONS oN THE UsE OF NEuTRAL PoRTS AND TERRITORIAL WATERS: NEUTRAL 
DUTIES OF PREVENTION ........... ·. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 218 
r. Belligerent Acts of Hostility in Neutral Waters............................ 219 
2.. Neutral Ports and Waters as a Base of Operations.... . . . . . . . . . . . . . . . . . . . . . . 226 
a. The Passage of Belligerent Warships and Prizes Through Neutral Territorial 
Waters ..............................•........................... ·.. 231 
b. Belligerent Stay in Neutral Ports and Waters ......................•... :. 240 
(i) Warships..... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 240 
(ii) Prizes. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 245 
(iii) Armed Belligerent Merchant Vessels ............ _................. 247 
3· Restrictions on the Use of Neutral Air Space. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 251 
F. BELLIGERENT INTERFERENCE WITH PRIVATE NEuTRAL TRADE: NEuTRAL DuTIES 
OF AcQUIESCENCE. . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 252 
X 
VIII. RELATIONS BETWEEN NEUTRAL AND BELLIGERENT STATES IN 
NAVAL WARFARE--Continued Page 
G. VIOLATIONS OF NEUTRALITY............ . ....... . ................ . ....... ... . 258 
1. Violations of Neutrality as Distinguished from Termination of Neutral Status . . 258 
1.. Rights and Duties of Neutral States in the Event of Belligerent Violation of 
Neutral Rights. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 259 
3· Belligerent Rights in the Event of Neutral Failure to Fulfill Obligations of 
Neutrality. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 261 
IX. CONTRABAND. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 263 
A. CoNCEPTION OF CoNTRABAND. . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . 263 
B. CARRIAGE OF CoNTRABAND: THE PROBLEM OF DESTINATION.................... 267 
C. CoNSEQUENCES OF CARRIAGE OF CoNTRABAND. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 276 
D. CoNCLUSioNs. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 278 
X. BLOCKADE. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 283 
A. CoNcEPT OF BLocKADE. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 283 
B. THE CusToMARY RuLES GovERNING BLOCKADE. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 287 
1. Establishment and notification .... , . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 287 
1.. Effectiveness............. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 288 
3. Area of Blockade . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 289 
4· Application of Blockade... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 291 
5· Termination of Blockade ...................................... -........... 292 
6. Breath of Blockade. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 292 
7. Penalty for Breach of Blockade . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 295 
C. BELLIGERENT "BLOCKADE" MEASURES IN THE Two WoRLD \VARS.............. 296 
I. Claims to Restrict Neutral Navigation Through the Establishment of Special 
Zones................................................................ 296 
1.. The Allied ''Blockades'' of Germany...................................... 305 
D. CoNCLUSIONs. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 315 
XI. UNNEUTRAL SERVICE.................................................... 318 
A. ACTs OF UNNEUTRAL SERVICE RESULTING IN LIABILITY TO THE SAME TREATMENT AS 
ENEMY wARSHIPS. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 319 
B. ACTs OF UNNEUTRAL SERVICE REsuLTING IN LIABILITY To THE SAME TREATMENT AS 
ENEMY MERCHANT vESSELS. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 322 
C. ACTs OF UNNEUTRAL SERVICE REsuLTING IN LIABILITY To SEIZURE. . . . . . . . . . . . . 324 
I. Carriage of Enemy Persons . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 325 
1.. Carriage of Dispatches. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 330 
XII. VISIT, SEARCH, SEIZURE AND DESTRUCTION OF NEUTRAL VESSELS 
AND AIRCRAFT ..................................................... ·. . . 332 
A. VISIT AND SEARCH OF NEUTRAL VESSELS.................... . ................ 332 
I. The Traditional Procedure for Conducting Visit and Search.................. 336 
1.. Visit and Search Today: The Consequences of Diversion. . . . . . . . . . . . . . . . . . . . 338 
B. SEIZURE AND DESTRUCTION 011 NEUTRAL VESSELS. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 344 
c. VISIT, SEARCH, SEIZURE AND DESTRUCTION OF NEUTRAL AIRCRAFT. . . . . . . . . . . . . . 354 
APPENDIX: LAW OF NAVAL WARFARE 
Chapter 
I. INTRODUCTION. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 359 
IOO. Scope and Method of Presentation of Law of Naval Warfare............... 359 
no. Status and Applicability of Law of Naval Warfare........................ 359 
Xl 
Chapter 
2.. THE GENERAL PRINCIPLES OF THE LAWS OF WAR .. 0 •••• • ••• •• • • 0 • ••• 
2.00. War and Law ......................................... 0 0 • •• • ••••••• • • • 
2.10. The Sources of the Laws Regulating Warfare ...................... 0 ••• •• • 
2.11. Customary Law .................................................. 0 
2.12.. Treaties ......................................................... 0 
2.13. Binding Force of Rules Regulating Warfare ......................... . 
2.2.0. The Basic Principles of the Laws of War ................................ . 
2.2.1. The Distinction Between Combatants and Noncombatants ...... 0 ••••• 
2.30. Neutrality ........................................... 0 •••••••••••••••• 
2.31. The Determination of Neutral Status of States ........ 0 ••• 0 • 0 0 •• 0 • 0 0 • 
2.32.. Neutrality Under the Charter of the United Nations ......... 0 • 0 ••••• 0 
2.33. Neutrality Under Regional and Collective Self-Defense Arrangements ... 
2.40. The Laws of Land Warfare ....... , ................................ 0. 0 •• 
2.50. The Laws of Air Warfare .................... 0 ••••• 0 •••••••••••••••••••• 
3· ENFORCEMENT OF THE LAWS OF WAR ..................... 0 •••• 0 .... . 
300. Means of Enforcement of the Laws of War ...... 0 ••••••••••• 0 ••••• 0 0 0 ••• 0 
310. Reprisals ...................................................... 0 0 0 •• 0 • 
32.0. War Crimes Under International Law ............... 0. 0 •••••• 0 0 ••• 0. 0 0 ••• 
330. Punishment of War Crimes Under International Law ................ 0 0 0 0 0. 
4· AREAS OF OPERATIONS ........................ 0 •••••••••••••••••• 0 0 •••• 
400. Scope ........................................ 0 •••••••••••••••••••••••• 
410. The Legal Divisions of the Sea ................... 0 ••••• 0 0 0 •• 0 0 0 •• 0 • 0 •••• 
411. Inland Waters ............................ 0 •••••••••••• 0. 0 ••• 0 •••• 
412.. Territorial Sea (Waters) ..................... 0 ••••••••••••••• 0 0 0 0 •• 
413. High (Open) Seas ............................ . .... 0 ••••••••••• 0 •• 
42.0. The Legal Divisions of The Air Space ... 0 ••••• 0 •••••••••••••••••••••• 0 0 0 • 
42.1. Legal Control over the Air Space ....... 0 0 ••••••••• 0 • 0 •••••••••••••• 
42.2.. Special Situations ........ 0 ••••••••••••••• 0 • 0 • 0 • 0 • 0 ••• 0 •••••••••••• 
430. The Areas of Naval Warfare ......................... 0. 0. 0. 0 0 0 ••••••• 0 •• 
440. Restrictions upon Belligerents in Nemoral Jurisdiction .. 0 •••• 0 •• 0 •••••••••• 
441. Acts of Hostility ................................ 0 •••••••••••• 0 •••• 
442.. Base of Operations ............................. 0 ••••• 0 •••••••••••• 
443· Neutral Territorial Sea and Ports ................... : .............. 0 
444· Neutral Air Space ................................................ 0 
5. VESSELS, AIRCRAFT, AND PERSONNEL AT SEA .... 0 ••• 0 0 •••• 0 •••••• 0 0 •• 
500. Vessels and Aircraft ............................... 0 •••••••• 0 0 0 0 ••••• 0 0 • 
5or. Enemy Character ....................................... 0 •••• 0. 0 •• 
502.. Visit and Search .... 0 •••••••••••••••••••••••••••••••••••••••• 0 ••• 0 
503. Capture and Destruction ... 0 •••• 0 ••••••••••• 0 ••••••••••• 0 0 0 ••• 0 • 0 0 • 
5 ro. Personnel ........................................ 0 •••• 0 •••• 0 0 0 ••• 0 • 0 0 0 
5n. Enemy Warships and Military Aircraft ......... 0 ••• 0 0 0. 0. 0. 0 . 0 ••• 0 0 0. 
5 12.. Enemy Merchant Vessels and Aircraft .... 0 • 0 ••• 0 • 0 • 0 • 0 ••• 0 0 0 • 0 • 0 0 , ... 
513· Neutral Merchant Vessels and Aircraft. ........ 0 ••••••••••••• 0. 0. 0 •• 
52.0. Communications ............................................... · ....... . 
6. LEGAL RESTRICTIONS UPON WEAPONS AND METHODS EMPLOYED IN 
NAVAL WARFARE ..................................... : .............. . 
6oo. Scope ................................................................ . 
610. Weapons ............................................................. . 
6n. Mines and Torpedoes .............................................. . 
612.. Chemicals, Gases, and Bacteria .............................. 0 •••••• 
613. Nuclear Weapons ... , .. , ......................................... . 
xii 
Page 
363 
363 
363 
363 
363 
364 
364 
364 
365 
365 
365 
366 
366 
366 
372 
372 
372 
373 
374 
380 
380 
380 
380 
380 
381 
382 
382 
382 
382 
383 
383 
383 
383 
384 
394 
394 
394 
395 
397 
399 
399 
399 
399 
400 
409 
409 
409. 
409 
410 
410 
Chapter 
6. LEGAL RESTRICTIONS UPON WEAPONS AND METHODS EMPLOYED 
IN NAVAL WARFARE-Continued Page 
62.0. Bombardment................................. . ........... . ........... 410 
62.1. General Limitations on Bombardment. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 410 
62.2.. Specific Limitations on Bombardment. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 410 
62.3. Warning before Bombardment...................................... 411 
630. Measures of Maritime Warfare Against Trade. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 411 
631. Contraband... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 411 
632.. Blockade ................................... ·...... . . . . . . . . . . . . . . . . 412 
633. Enemy Property. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 414 
640. Stratagems and Treachery. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 414 
641. Improper Use of Distinctive Emblems. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 414 
INDEX...................................................................... 423 
xiii 
